Comments of the National Newspaper Association

In Response to the Notice of Proposed Rulemaking “Defining and Delimiting Exemptions for Executive, Administrative, Professional, Outside Sales and Computer Employees”
 80 Fed Reg 38516 eq seq
RIN 1235-AA11

Summary
The Department proposes in its Notice of Proposed Rulemaking (NPRM) of July 16, 2015, a steep increase in the threshold salary requirement for exempt employees. The increase is too much, too fast for small businesses to absorb, particularly in slow-growing rural areas.  The National Newspaper Association (NNA) shares the Department’s goal of promoting fair compensation for the American workforce. NNA supports an appropriate adjustment of the exempt worker salary threshold. But escalating the threshold salary beyond a small business’s capacity to pay salaried professional workers means our industry and others would experience a dramatic loss of professional staff. Whether a newspaper’s professionals wish to be on the hourly clock or not, the newspaper’s inability to achieve a high threshold salary for them means these workers will lose status, control over their time and the ability to cover the news in the manner their professional judgment compels them to do.   
Revenue sources of small newspapers in rural regions are not fulsome enough to cover the rapid escalation of exempt threshold salaries that the Department is contemplating. The result would be far fewer exempt employees. In fact, many NNA publishers report that after implementation there would be no salaried workers on their staffs at all except for the owners. But the change would not necessarily lead to more over-time pay for non-exempt workers. NNA’s members say they will instead have to trim the workforce and cover less of the news in their towns. 
The elimination of regional salary data as an anchor for the threshold particularly penalizes NNA’s smaller newspapers, which operate in communities with a substantially lower household income and cost of living than their urban colleagues.

Some negative consequences for the jobs at smaller, rural newspapers operating within small ownership groups could be avoided with a clearer interpretation of 29 USC 213(a)(8) that is consistent with Congressional intent to preserve local news for local communities. A regional scale for the thresholds would also be preferable, but absent such a scale, a return to the Department’s historical method of calculating the threshold is essential. 

In newsrooms, the salaried position is far preferable to an hourly non-exempt position because of the flexibility of schedule it permits and the breadth of opportunities it provides to cover the best stories that win journalism prizes and enhance career opportunities. The best optimal schedule is one that allows time off after an intense top-news event like a wildfire or a tornado.  Even for a routine news story, like a local football game, covering the story may require more hours in a day than a 40-hour work week will permit.  A salaried worker can be permitted to trade a long news day for an afternoon off when demands are lower.  But for non-exempt employees, once the newsroom budget has been depleted, the coverage has to come to an end—whether the game is over or the fire is out.  News professionals bristle at being waved off a story before it is finished, and feel diminished by the need to punch a clock.  Likewise, the community expects full coverage of its events, which a newsroom full of non-exempt employees may not be able to provide.  It is a desirable goal to offer the staff overtime pay, but when the advertising revenue is not sufficient to fund that payroll, the inevitable result is that the news is not covered. 

Therefore, the National Newspaper Association (NNA) urges the Department to 1) phase in the proposed increase over a period of years to more closely approximate the growth of inflation; 2) maintain the approach it has taken since 1949 by anchoring the threshold with regional salary data so that businesses and their employees in smaller communities are not penalized by the commensurately smaller economic bases in their areas;  3) clarify its policy on the statutory exemption for small newspapers to ensure that common ownership of publications with substantially different news content does not defeat application of the under-4,000 circulation exemption on a per-title basis.
NNA also has joined in comments provided by the Partnership to Protect Workforce Opportunities and incorporates those comments as a part of its response to the NPRM. 

I. About the National Newspaper Association and its newspaper members
NNA is a 130-year-old organization of approximately 2,400 community newspapers.  Its membership comprises weekly and small daily newspapers.
 These are typically family-owned newspapers whose staff and owners live in the non-urban areas where they cover the news. 
Contrary to Beltway chatter about the future of newspapers, these community newspapers remain thoroughly viable and dedicated to their news missions, albeit challenged by underlying economic shifts in their communities.  A readership survey conducted by the independent Reynolds Journalism Institute at the University of Missouri indicates that in smaller communities, the local newspaper is the predominant choice for news and information about the community.  In the most recent study, 78 percent of residents of small towns with a community newspaper reported that they relied upon the newspaper for their news and information and 82 percent count on the newspaper to provide public notices of important governmental actions.
 Without the local newspaper’s coverage, the communities would miss out on critical information they need to participate in democracy, enhance their communities and keep residents engaged in local activities. 
The sale of advertising provides the primary revenue source from which community newspapers pay their staffs and also provides the resources for printing, postage and the ancillary costs of publishing.  Local newspapers are resilient in finding ways to continue publishing under the most challenging of circumstances. A recent Rachel Maddow broadcast highlighted the dedication of one local newspaper, in a story that is replicated week after week across the country under a wide variety of circumstances.
 Nonetheless, the economics of many rural communities challenge the businesses operating in them to find creative ways to survive. 

In recent years, for example, General Motors announced in 2009 it would trim its new car dealerships by nearly half, from more than 6,000 to approximately 3,600 in an effort to avoid bankruptcy.
 The Census Bureau reports that the number of car dealerships has declined from 27,900 in 1980 to about 17,000 in 2010. 
 Each of those dealerships in a small town would have been a major newspaper advertiser. NNA members report that since the smaller dealers closed, residents in their towns have to drive to larger cities to buy a car. Yet the dealers in the cities are not always so interested in the distant residents’ business that they care to advertise in the smaller newspapers. Banks, also once large newspaper advertisers, show declines in numbers of branches and units from 15,369 in 1990 to 7,666
 now. Many small retailers lost ground, as the New York Times demonstrated in its excellent graphic on how the Great Recession reshaped America. See nytimes.com at the footnote.
 
Also, community newspapers have been adjusting since the late 1980s to the effect of WalMart and its various progeny (e.g., Sam’s Club, WalMart Express, WalMart SuperCenter) upon their local retail businesses, which were reliable advertisers in their day. See, for instance, the early work of Kenneth Stone at Iowa State University, examining the degree to which grocery, building materials, specialty and apparel stores were driven out of business or lost substantial market share after a WalMart came to town. 
 Today, WalMart appears in many community newspapers as an insert (circular) advertiser where its business is valued, but this insert advertising falls far short of replacing the pages of ROP (run of paper or “on the page”) ads that appeared among the news stories in days past.  Advertising revenue in smaller communities is simply harder to find in the 21st Century. 
II. Several aspects of the proposed exempt worker threshold present substantial disadvantages to small newspapers and their workforces.
A. By doubling the exempt threshold for newsroom employees, the Department forces newspapers that cannot simultaneously double their income to trim the workforce and, inevitably, trim the news available to the community.
President Obama directed the Department of Labor in his memorandum of March 13, 2014, to examine, update and simplify the regulations affecting “white collar workers.”  79 FR 18737 (Apr 3, 2014). He expressed concern that the failure of the government to regularly update the threshold salary for exempt workers meant that overtime protections for the middle class had fallen behind.  Thus the Department held a series of listening sessions with employee and employer groups to explore the potential increase.  80 FR 38521 (July 6, 2015) National Newspaper Association was not able to participate in those listening sessions directly, but did comment on the most recent increase in the threshold in 2004, expressing concern about the Department’s interpretation of the duties of weekly newspaper journalists.  
  Thus, NNA appreciates the opportunity to comment on the current proposal.  Had NNA participated in the recent round of discussions, it would have urged the Department to increase the salary levels by small steps that small businesses could fairly absorb.  The organization agrees that adjustments are advisable, but expresses deep concern that small businesses will be simply unable to manage the proposed rapid escalations. 
Doubling levels that were in effect from 2004 to 2015 is an aggressive step, especially when spanning a period during which inflation has been exceptionally low—under 2 percent a year in much of the decade.  It suggests that the Department expects employers to have twice the funds available in 2015 that they had in 2004 to pay their exempt workforces. But there is no evidence that businesses—particularly small ones—have such handsome caches laid aside. More likely, most depleted their funds just to survive the period during and following the Great Recession and are only now beginning to recover.  

Community newspapers today, like all small businesses, operate in a time when prices are constrained by national monetary policy.  A $50 advertisement in a newspaper in 2004 brings only $63.15 in 2015 if prices were adjusted by inflation
 —and some newspapers have been unable to make even inflationary adjustments because of slow growth in their rural markets. Also, although smaller community newspapers have not experienced the degradation of readership of their printed products that the larger metropolitan dailies have, the digital trend is beginning to arrive at their doorsteps without offering any promise of bringing with it the revenue needed to pay journalists to do their work. While the newspapers continue to serve their communities, they hardly see the doubling of revenue growth that the Department seems to expect to see from its period of quiescence in the exempt thresholds.  
Thus it is not surprising that NNA publishers, when surveyed, expressed alarm over the proposal. Most said they would have to adjust their news products or trim the workforce, and would be unlikely to pay more over-time to an increasingly non-exempt workforce.  They also thought the increased threshold would harm the industry overall. 
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The data indicate that while there is support in the industry for adjusting the thresholds, the respondents to NNA’s survey believe the proposed adjustment would lead to unintended consequences.

B. Community newspapers in rural areas, along with the businesses that advertise in them, are particularly disadvantaged by the proposal. 

As the Department notes in its NPRM, since 1949 it has set the minimum salary level based on salary data that included wages from “small towns and low-wage industries” and “adopted new salary levels ‘at a figure slightly lower than might be indicated by the data’ in order to protect small businesses.”
 In addition, the Department has historically used those data to set the salary threshold at the 10th or 20th percentile of exempt employees’ average earnings in low-wage regions and industries.
 The clear goal has been to ensure that the salary threshold adequately distinguishes between employees who may meet the duties requirements of the EAP exemption and those who likely do not, without unfairly subjecting businesses in low-wage regions and industries to a standard that is appropriate only in a higher-wage context.

By basing its new minimum-salary standard on a national dataset and doubling the threshold to the 40th percentile of the earnings for all full-time salaried workers, the Department’s proposal discards its consistent practice since 1949. The effect is to try to force small-town and rural businesses to try to keep up with the compensations of urban areas, when there is little reason to believe the businesses’ incomes will stretch to that level. It also fails to recognize that levels of exempt salaries that might be inadequate to support an individual or a family in lower Manhattan provides an adequate middle-class income in many communities in the Midwest, the Inter-Mountain states and in the South, where many of NNA’s member newspapers are publishing.  
NNA’s survey of its members shows the publishers’ anxiety about the effect upon their communities in general, which includes the businesses that provide advertising to the newspapers. Seventy-one percent of respondents said the effect would be to reduce full-time jobs to part-time jobs and 41 percent said the proposal would lead to an overall loss of jobs in the community.  With many rural states still grappling with unemployment over 6 percent, and half the nation still barely hovering around 5 percent unemployment,
 the prospect of further job losses creates high anxiety.   
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To understand the root of the anxiety, one has only to look at the list of communities covered by newspapers published by NNA’s leadership, its Board of Directors, attached at Appendix A. Because the organization elects its directors democratically by an election of regional members, the leadership are expected to be reasonably representative of the publishers in their areas. These newspapers are fairly typical of those in small towns, usually a considerable distance from the metropolitan areas whose average salaries form the basis of the Department’s proposal.  The newspaper circulations are small, befitting the sizes of the communities, and are likely to be the only news media serving those towns.  
Notable about this list are the average household incomes of the communities these newspapers cover.  Of them, only four exceed the national household income average. One is unique to the typical NNA member base as it is situated in the greater Boston area, where it regularly wins journalism prizes on stories missed by the larger dailies in its region.  For most of the newspapers on this list, the average household income is significantly below the nearly $55,000 national average.  Numbers like these are typical of rural areas in America, where economies are challenged by lack of opportunity and the vicissitudes of recovery from the devastating recession.  Yet, the NPRM anticipates that communities of this size and wealth will somehow be able to produce $50,000 a year jobs for their white collar workers.  The expectation is unrealistic and demeaning to the rural bank managers, insurance brokers, realtors and, yes, newspaper editors in those towns. 
There are several potential solutions to the problem the proposal presents for rural areas. NNA favors two.  One is to return to the historic method of calculating the exempt threshold, which appropriately weighted the effects of rural economies. The other is to create a regional scale for the exempt thresholds. NNA actually prefers a regional scale but recognizes the Department’s initial assumption that it does not wish to use such a scale (even though regional adjustments are widely used for public salaries within the government). The other alternative left for the Department is the only fair option for rural and small-town businesses: to return to its earlier method of establishing the threshold.  To do otherwise will be to freeze small-town professionals out of the professional job market. Many will either become hourly non-exempt workers or, worse, lose their positions in reductions of force as publishers struggle to pay the remaining workers under the new policy.  
III. Congress intended to protect local communities’ access to the news by exempting the smallest newspapers. 
In 1938, Congress recognized the unique circumstances of news-gathering in smaller communities by passing 29 U.S.C. Section 213 (a)(8).  The section now exempts:
Any employee employed in connection with the publication of any weekly, semiweekly or daily newspaper with a circulation of less than four thousand, the major part of which circulation is within the county where published or counties contiguous thereto. 

Promoting this exception, Congressman Edward Creal of Kentucky addressed the fact that the commerce clause would sweep otherwise purely local businesses into the Fair Labor Standards Act and then went on to explain why the local news is important. He said:
... under this bill, because 1 to 2 percent of a paper’s circulation goes outside to people who want to get the hometown paper to see whether or not Lucy got married, or whether Sally’s baby has been born yet, because that infinitesimal bit of their business is with people outside the county, these publishers fall under the provisions of this bill, when on each side of this little printshop are the butcher and the baker, who are exempt and who are financially better fixed than he is….You very carefully exempted the retailers in crossroad towns. The department stores and other businesses are exempted. But here is a sleepy town of 800 or 1000 people where every businessman in the town is exempted but the little country publisher, the one who publishes the news about the births, the deaths, and the marriages, and prints church notices of the community. In 90 percent of these cases this man is in the poorer financial circumstances than any of his neighbors up and down the street who are specifically exempted. There are 3000 to 4000 of these publishers and their average circulation is 1200. They are an uncontaminated, free and independent press. They have never been subsidized. Be the publisher Democrat or Republican, his opinions, good or bad, are his own.... All of you who have country newspapers in your district, vote for this amendment. 

Creal’s comment is no less pertinent today. Although the means of distribution for the news has widened to include not only print but a plethora of digital channels in larger communities, the way people get the news in small towns is about the same and the news they want has not substantially changed.  It remains the duty of the local newspaper to provide accounts of official government actions, the weather, community events, promotion of local businesses and their marketing strategies, youth and college sports and the intense competition on local ballots. The news that has to be covered doesn’t always conform to the typical 40-hour work week.  City council meetings run late. The football game goes into overtime. A hurricane strikes the region and requires round-the-clock bulletins so residents know when to leave, where to go and how to return. Even the routine photos of a graduating class could absorb more time than planned while coifs and unaccustomed necktie knots are repaired.  Congressman Creal would have appreciated the stochastic nature of covering the news and wanted his constituents to receive the full breadth of information they needed.  The sort of work editors do is exactly of the sort that typifies exempt workers in other industries.  But the Department’s understanding where it applies to community newspapers has often fallen short.   Because of the sweeping nature of the NPRM, NNA is concerned that the shadow of the Reich v. Gateway Press case, 13 F. 3rd 685(1994), leaves the industry without the clear protection for local journalism that Creal’s amendment intended. 
The Gateway Press facts involved some weekly newspapers, though not typical of most small-town newspapers owned by group owners today. Those newspapers were published in the suburbs of Pittsburgh, had a common editorial staff and were controlled by the same publisher, who determined the page count of the various neighborhood editions. Much of the contents of the various newspapers were the same, appearing throughout the suburban area.  But some of the content was also tailored to each suburban neighborhood.  The district court rejected the Department’s view that the entire group of newspapers were violating the FLSA as it found some of the newspapers within the group claimed circulations under 4,000.
  But the Court of Appeals overturned that finding and developed a new test for the district court to apply. It said the court must apply the exemption to the aggregate of circulations of the group if it: 1) found that the newspapers were related; 2) had a unified operation or control; and 3) had a common purpose.  Among the elements the court suggested had defeated the separateness of the newspapers was the use of centrally-sold advertising, joint administrative functions, common editorial staff and similar editorial content. Although the court pointed out that the Department traditionally had held that newspapers could take advantage of certain economies of scale in their business operations without losing the exemption, it directed the district court to aggregate the circulations of all the company’s publications if sufficient similarity in news content were found among them. 

NNA takes issue with several aspects of this case that are pertinent to its concerns about the current proposal, given the potentially serious implications for the future operations of newsrooms. 

First, the record in Gateway Press is an unfortunate one that seemed to portray the journalists as little more than clerks. The profile does not typify what NNA sees among small-town newspapers.  The Department as well as the Court of Appeals for the Third Circuit failed to appreciate that a journalist on the small staff typical of community newspapers covers a far broader range of topics, requiring greater expertise, imagination and creative judgment, than a typical beat reporter for a much larger publication who may trace the same paths on his or her particular beat week after week, attend the same press conferences and review the same categories of documents in quotidian fashion.  The appellate court took an unfair swipe at weekly newspapers in general by assuming it knew how weekly newspaper reporters work. 
 
Second, the Gateway case left a cloud over newspapers belonging to a group of commonly-owned titles and questions of how they will be treated under Section 213(a)(8).  In today’s world survival of local news means consolidation of almost everything but the newsrooms, when possible. But a great many publishing groups—particularly those with a handful of titles—are preserving local control for their newsrooms and providing the news tailored to the towns where they publish.  To deprive them of the exemption would mean that Section 213(a)(8) ceases to fulfill its purpose. Where the Third Circuit interpreted Congressman Creal’s primary purpose to be including one category of small businesses under a net that harbored many others, a better reading of his explanation for (a)(8) is that he intended to protect the local news.  The protection is as critical today as it was in 1938, particularly when so many national news media compete for attention and but precious few cover the local government and school board. But the community newspapers do cover these essential beats and without them, their towns would not thrive. 
IV. Conclusion
The NPRM articulates an aggressive expectation for employers by doubling the threshold salary levels for exempt employees. The Department states that adjusting the salary levels is well overdue. NNA agrees. But to make up for lost time by penalizing small newspapers and rural businesses is not the solution. The proposal intends to convert 6 million exempt employees to non-exempt, overtime-earning workers.  In robust urban job markets, it may be possible for employers to reclassify workers or give a great many people a raise. In smaller communities, particularly in rural states where NNA’s community newspapers often publish, the threshold will exceed the average household income by 35-50 percent. It will exceed annual inflation growth by more than 100 percent. Such an ambitious threshold will not be achievable by many community newspaper publishers. The result will be job loss and deterioration of the news coverage that American communities need and expect. NNA urges the Department to lower the expectations, to phase in any increases over a reasonable time period and to ensure that smaller, more rural businesses are able to comply with the law and continue to serve their communities. 
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Appendix A—A look at demographics in typical NNA Community Newspaper coverage areas
	Median US Household income for 2013:
$53,046
This list of typical community newspapers across America is drawn from NNA's Board of Directors. 
More than 75% publish in communities where the average household income is below the national average.



	


	Newspaper Name

	City/State

	Circulations

	2013 American Community Survey-Avg Household Income


	Allegan News

	Allegan MI

	3842

	$42,318* 


	Anna Gazette-Democrat

	Anna, IL

	3741

	$39,602 


	Blackshear Times

	Blackshear GA

	3355

	$27,635 


	Custer County Chief

	Broken Bow, NE

	3149

	$38,750 


	Casa Grande Dispatch

	Casa Grande, AZ

	7225

	$44,949 


	Yell County Record

	Danville, AR

	3775

	$36,969 


	Douglas Budget

	Douglas WY

	4200

	$55,759 


	Nebraska Signal

	Geneva NE

	2260

	$43,445 


	Lancaster News

	Lancaster, SC

	9420

	$29,845 


	News-Gazette

	Lexington, VA

	7200

	$36,505 


	Dodge County Pionier

	Mayville, WI

	3942

	$55,718 


	Milton Times

	Milton, MA

	4135

	$111,701 


	Princeton Times-Leader

	Princeton, KY

	4276

	$28,761 


	Mason County Journal

	Shelton, WA

	7000

	$38,729 


	Mid Hudson Times

	Newburgh NY

	1975

	$67,066 


	Kendall County Record

	Yorkville IL

	6350

	$83,059 


	Detroit Legal News

		4000

	$26,325 
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*Highlights denote town’s average household income is below national average








� In NNA’s definition, a daily is a newspaper that publishes five or more times a week and its membership includes approximately 250 of them, primarily in small towns.  A weekly is a newspaper that publishes fewer than five times a week, and can include newspapers that are published two or three times a week.


� http://nnaweb.org/article?articleTitle=survey-81%25-read-public-notices-in-their-local-paper--1402955745--846-


� � HYPERLINK "http://www.msnbc.com/rachel-maddow/watch/happy-ending-to-newspapers-anxious-search-511074883574" �http://www.msnbc.com/rachel-maddow/watch/happy-ending-to-newspapers-anxious-search-511074883574�








� http://articles.latimes.com/2009/may/16/business/fi-gm-dealers16


� United States Census Bureau, 2012 Statistical Abstract, Franchised New Car Dealerships, � HYPERLINK "http://www.census.gov/compendia/statab/cats/wholesale_retail_trade/motor_vehicle_sales.html" �http://www.census.gov/compendia/statab/cats/wholesale_retail_trade/motor_vehicle_sales.html�





� in the 2012 Statistical Abstract


� � HYPERLINK "http://www.nytimes.com/interactive/2014/06/05/upshot/how-the-recession-reshaped-the-economy-in-255-charts.html?_r=0" �http://www.nytimes.com/interactive/2014/06/05/upshot/how-the-recession-reshaped-the-economy-in-255-charts.html?_r=0�





� � HYPERLINK "http://www2.econ.iastate.edu/faculty/stone/Effect%20of%20Walmart%20-%201988%20paper%20scanned.pdf" �http://www2.econ.iastate.edu/faculty/stone/Effect%20of%20Walmart%20-%201988%20paper%20scanned.pdf� at 8. 


� Footnote to NNA comments. 


� � HYPERLINK "http://data.bls.gov/timeseries/CUUR0000SA0L1E?output_view=pct_12mths" �http://data.bls.gov/timeseries/CUUR0000SA0L1E?output_view=pct_12mths�





� NNA’s membership comprises approximately 2,400 newspapers, of which most belong to small commonly-owned groups, which designate a single individual to represent the company’s interests in the association.  A universe of about 750-800 individual owners/publishers were asked to respond to questions about the proposal. Responses from 115 individuals constitute the findings of this voluntary survey. 


� Federal Register/Vol. 80, No. 128/Monday, July 6, 2015/Proposed Rules, pp. 38524-38525


� Ibid. p. 38528


� � HYPERLINK "http://www.bls.gov/web/laus/laumstrk.htm" �http://www.bls.gov/web/laus/laumstrk.htm�





� Reich v. Gateway Press, 13 F.3d 685 (1994) at 695 citing: 83 Cong.Rec., 7445 (May 24, 1938).





� Gateway Press at 688.


� There is a difference in duties between reporters writing for the Washington Post and those who write for a local weekly newspaper. It would defeat the purposes of the exemption to lump them into the same category merely because their employers called them professionals. Gateway Press at 700-701.
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